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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

_________________________________ 
 
In re:      ) 
      ) Bky. No. 03-40673-NCD 
Cristina Renee Hanson,   ) Chapter 7 
      )  
      ) DEBTOR’S RESPONSE TO 
      ) TRUSTEE’S MOTION OBJECTING 
Debtor.     ) TO EXEMPT PROPERTY 

_________________________________ 
 
TO: U.S. Bankruptcy Court; Julia A. Christians , Chapter 7 Trustee; Habbo G. Fokkena, 

U.S. Trustee; and any other party entitled to notice. 
 
 

1. Cristina Renee Hanson, the debtor in this chapter 7 case, through her 

attorney, Craig W. Andresen, hereby submits the following response to the chapter 7 

trustee’s motion objecting to her exemption of her personal injury cause of action.    The 

debtor requests that the court overrule the trustee’s objection and approve the 

exemption. 

2. The court will hold a hearing on this motion on August 4, 2004, at 2:30 

p.m., in Courtroom No. 7 West, U.S. Bankruptcy Court, U.S. Courthouse, 300 South 

Fourth Street, Minneapolis, Minnesota. 

3. When the debtor filed this chapter 7 case, she inadvertently, and through 

excusable neglect, failed to list her personal injury cause of action.    A little over one year 

later, the debtor and her personal injury attorney realized the error and immediately 

informed the chapter 7 trustee of the omission.    Some weeks later, the debtor filed an 

amendment to her Schedule C, claiming the personal injury cause of action at least 

partially exempt.    The chapter 7 trustee objected to the claim of exemption, apparently 

claiming the debtor acted in bad faith and/or wrongfully concealed the asset from the 
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trustee.    However, the debtor’s mistake in not listing the asset was unintentional and not 

done in bad faith.    And, the debtor no tified the trustee of the asset immediately upon 

learning that the personal injury cause of action should have been scheduled in the 

bankruptcy petition.    Indeed, the chapter 7 trustee learned of the asset’s existence from 

the debtor through her attorneys’ notification to the chapter 7 trustee. 

4. Accordingly, the debtor is entitled to claim her amended exemption.    The 

trustee has cited no other grounds for the court’s disapproval of the amendment.    

Therefore, the trustee’s motion should be denied and the debtor’s claim of exemption 

should be sustained. 

 

Respectfully submitted, 
 
 
 
 
 
July 29, 2004         /e/   Craig W. Andresen   
Date       Craig W. Andresen, #186557 
       Attorney for Debtor 
       2001 Killebrew Dr., Suite 330 
       Bloomington, MN 55425 
       (952) 831-1995 
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

_________________________________ 
 
In re:      ) 
      ) Bky. No. 03-40673-NCD 
Cristina Renee Hanson,   ) Chapter 7 
      )  
      ) DEBTOR’S MEMORANDUM OF LAW 
      ) AND FACT IN SUPPORT OF 
Debtor.     ) AMENDMENT OF EXEMPTION 

_________________________________ 
 
TO: U.S. Bankruptcy Court; Julia A. Christians , Chapter 7 Trustee; Habbo G. Fokkena, 

U.S. Trustee; and any other party entitled to notice. 
 
 

1. Cristina Renee Hanson, the debtor in this chapter 7 case, through her 

attorney, Craig W. Andresen, hereby submits the following memorandum in support of 

her response to the chapter 7 trustee’s motion objecting to her amended exemption.     

2. On or about January 31, 2002, the debtor was involved in an automobile 

accident.    She retained attorney Michael Marks of Milavetz & Associates to represent 

her.    During 2002, the debtor missed work and had medical bills due to injury suffered in 

the accident.    In part, this led to her decision to file a chapter 7 bankruptcy case.   Mr. 

Marks referred her to bankruptcy attorney Craig Andresen.    Mr. Marks and Mr. 

Andresen are well known to each other professionally.    They have consulted on cases 

together and have referred clients to one another.    Mr. Marks assured the debtor that 

Mr. Andresen was a capable bankruptcy attorney, and that they would see to it that the 

injury case was protected as part of the bankruptcy.    To the debtor, this meant that the 

personal injury matter required no further special attention from her, and that the lawyers 

would do whatever was necessary to inform the court or the trustee about the matter with 

no further input from her.    Soon afterward, Mr. Marks left the Milavetz law firm, leaving 
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the debtor’s personal injury file with Milavetz associate attorney Gregory S. Malush.    

The debtor does not know whether Mr. Marks or Mr. Malush undertook to notify her 

bankruptcy attorney of the personal injury case, as she believed they would do.    Her 

bankruptcy attorney does not recall discussing the injury case with either of them prior to 

May 2004.     

3. When the debtor filed her chapter 7 case on January 28, 2003, the 

schedules made no mention of the personal injury claim.    Until very recently, meaning 

the last few weeks, the debtor states that she does not very well understand the legal 

term “claim.”    She did not know until recently that the car accident case meant that she 

had a “personal injury claim.”    She thought she only had a right to medical bill and wage 

loss reimbursement.    These phrases do not appear on the bankruptcy forms, and 

therefore she did not think to mention the car accident case on the bankruptcy forms.    

Furthermore, she thought that her personal injury and bankruptcy lawyers, who she 

believed to be close professional associates, would have told her to list the car accident 

case if it were necessary.     

4. The debtor does not recall being asked about the car accident case at the 

creditors meeting conducted by Julia Christians.    The debtor does not know if she 

verbally informed the trustee of her car accident case at the creditors meeting.    In July 

2004, after the trustee filed her objection to the exemptions, the trustee informed the 

debtor’s bankruptcy attorney that she had not listened to the tape of the section 341(a) 

meeting, and that she had no plans to do so.    Therefore, it is not known whether the 

tape of the proceedings shows that the debtor informed the trustee of the asset.    

However, apparently neither the trustee’s nor the bankruptcy attorney’s files show that 
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such information was discussed.    It appears likely that if it were, the schedules would 

have been amended at that time.     

5. During the pendency of this chapter 7 case, and during the entire time 

subsequent to this chapter 7 case, the debtor has received no money from the motor 

vehicle accident case.    To her knowledge, only some of her medical bills have been 

paid.    She is aware that her personal injury attorney has been working on a settlement 

with the insurance company.     

6. In the spring of 2004, the debtor met with her personal injury attorney Greg 

Malush.    Mr. Malush informed the debtor that he was surprised and dismayed to 

discover that her bankruptcy filing contained no mention of her personal injury case.    

The debtor and Mr. Malush agreed that this problem must be addressed and remedied 

immediately.    To that end, on or about noon, on Saturday, May 1, 2004, Mr. Malush 

telephoned Mr. Andresen to inform him that apparently the bankruptcy schedules would 

need to be amended.    The attorneys agreed that because Mr. Malush was in 

possession of all the materials relating to the personal injury claim, that he ought to 

immediately provide the trustee with whatever documentation she requested.    Mr. 

Andresen informed Mr. Malush that time was of the essence and that the trustee should 

be notified immediately without waiting for any formal amendments to be filed with the 

bankruptcy court.    Accordingly, Mr. Malush was supplied with the trustee’s telephone 

number so he could contact the trustee the following Monday to inform her of the 

existence of the asset. 

7. Several days later, Ms. Hanson informed Mr. Andresen that Mr. Malush had 

notified the trustee about the personal injury case.    The debtor was apprehensive over 
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the failure to list the asset when the bankruptcy was originally filed.    She expressed 

hope that since she voluntarily notified the trustee of the asset, albeit belatedly, that the 

court would not take her personal injury case away from her.    She stated she now 

understood her obligations to the bankruptcy court regarding the personal injury case, 

and that she would therefore produce the information as requested on an ongoing basis 

in the future. 

8. On May 10, 2004, the debtor visited her bankruptcy attorney’s office and 

signed her Amended Schedule C.    Because the chapter 7 case had not yet been 

reopened, and because the chapter 7 trustee had already been notified of the existence 

of the personal injury case, the debtor’s bankruptcy attorney did not view the timing of the 

filing of the amendment to Schedule C as being overly important.    Therefore, the 

amendment was not filed with the court until June 29, 2004. 

9. On or about May 18, 2004, the debtor’s bankruptcy attorney discussed the 

debtor’s personal injury case over the telephone the chapter 7 trustee.    On that same 

day, the debtor’s bankruptcy attorney faxed or mailed several documents regarding the 

personal injury case to the trustee at her request.    These documents had recently been 

obtained from Mr. Malush. 

10. On May 21, 2004, the trustee filed an application to reopen the debtor’s 

chapter 7 case to administer the personal injury case.     

11. On or about May 27, 2004, the trustee mailed to the debtor’s personal injury 

attorney, Greg Malush, an application for his appointment by the bankruptcy court as 

attorney for the bankruptcy estate.    At the very least, this appears improper because 

obviously Mr. Malush has interests which are materially adverse to the estate.     
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12. In July 2004, shortly after the trustee received the debtor’s Amended 

Schedule C, the trustee objected to the debtor’s amendment claiming the debtor had 

acted in bad faith.     

13. The situation in the case at hand may be summarized as follows:  the 

debtor had a car accident in which she had some personal injury and no fault insurance 

claims; she hired an attorney to represent her in that matter who later referred her to a 

personal bankruptcy attorney; based upon the attorneys’ professional relationship and 

the statements made by the referring attorney, the debtor believed that the attorneys 

would handle the personal injury matter in the appropriate way with respect to the 

bankruptcy case without any further input or actions by her; at the time that the 

bankruptcy was filed, the debtor did not otherwise understand that the bankruptcy forms 

called for the listing of a past car accident, where no lawsuit had been filed, and where 

she only received some reimbursement for out-of-pocket expenses; therefore the 

personal injury case was not listed in the bankruptcy schedules; it is unknown whether 

the debtor referred to the personal injury case at the section 341(a) meeting because, 

upon information and belief, neither the trustee nor anyone else has listened to the tape 

recording made of the proceedings; approximately one year after the chapter 7 case was 

concluded, the debtor, through both her personal injury and bankruptcy attorneys 

voluntarily disclosed the existence of the personal injury case to the chapter 7 trustee 

immediately upon realizing her mistake in omitting such asset from her bankruptcy 

schedules.    It should be noted that the chapter 7 trustee learned of the existence of the 

asset from the debtor, rather than having been informed from some other source.    The 

chapter 7 trustee filed her application to reopen this case after she was informed by the 
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debtor of the existence of asset.    There appear to few, if any, reported cases in which a 

bankruptcy debtor who voluntarily disclosed the existence of an asset to the trustee, even 

where such asset was initially omitted from the schedules, was denied the opportunity to 

amend to schedules to claim an exemption later.     

14. The three cases cited by the chapter 7 trustee in her objection involved 

dishonest bankruptcy debtors who were quite properly denied the opportunity to amend 

their schedules to claim exemptions.    In re Park, 246 B.R. 837 (Bky. Ed. D. Tex. 2000), 

involved a bankruptcy debtor who had his discharge revoked under section 727.    In 

Park the debtor filed no less than five amended schedules which the court characterized 

as evidencing “blatant dishonesty,” Park at 840, presenting a “constantly shifting 

landscape,” Park at 841.    In Park it was the trustee who discovered the unscheduled 

asset, in contrast to the case at hand in which the debtor voluntarily disclosed the asset 

to the trustee.   

15. In re St. Angelo , 189 B.R. 24 (Bky. D. R. I. 1995), involved a bankruptcy 

debtor who filed a chapter 13 case, converted the case to a chapter 11, then had the 

case converted to chapter 7 upon the U.S. Trustee’s motion.    In all three sets of 

schedules filed, the debtor failed to list the asset on Schedule B or C.    The debtor made 

a vague and obfuscatory reference to the injury case on the Statement of Financial 

Affairs, but the court found that the reference was so misleading as to constitute 

dishonesty.    St. Angelo at 25.    The statement “the debtor has not pursued” the case 

was found by the court to be deliberately misleading.    Also, the trustee learned of the 

asset after having been mailed a check for $75,000.00 by her injury/bankruptcy attorney.    

That attorney had been under investigation by the U.S. Trustee, and he mailed the check 
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to the trustee after being ordered to file an accounting with regard to Mr. St. Angelo’s 

bankruptcy case.    Whereas the St. Angelo case involved a debtor who actively deceived 

the bankruptcy court through intentionally misleading statements, the case at hand 

involves a debtor who did not understand the requirement to list the asset, and who 

immediately notified the trustee of the existence of the asset once she realized her duties 

to the court.   

16. Likewise, the case of In re Miller, 255 B.R. 221 (Bky. D. Neb. 2000), 

provides no support for the chapter 7 trustee’s position.    In Miller the assets consisted of 

sound equipment used by a church, including amplifiers, speakers, microphones, a voice 

mixer, and similar equipment.    The equipment was valued at $3,060.00.    The Miller 

court noted that the debtors never informed the trustee of the asset, but rather, a creditor 

of the Millers’ discovered the existence of the assets during a Rule 2004 examination, 

see Miller at 223, and the court made a finding of fact that the debtors “intentionally 

concealed” the asset from the trustee, see Miller at 224.    Once again, this should be 

contrasted with the present case in which the bankruptcy debtor voluntarily revealed the 

asset to the chapter 7 trustee, albeit belatedly, rather than waiting until the asset was 

discovered by other parties. 

17. The Fifth Circuit Court of Appeals has held that a bankruptcy debtor should  

not be judicially estopped from amending bankruptcy schedules to remove a valuable 

claim from the bankruptcy estate only when the mistake was inadvertent.    

“Inadvertence,” means, in general, the debtor either lacks knowledge of the undisclosed 

claim or has no motive for its concealment.    In re Coastal Plains, Inc., 179 F.3d 197 (5th 

Cir. 1999), at 210.    In Coastal Plains, the court denied the opportunity to amend the 
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schedules where the chapter 11 debtor repeatedly filed court pleadings which omitted a 

claim worth up to $10 million against another party; and where bankruptcy court litigation 

was actually decided by the bankruptcy court based upon the incomplete information 

intentionally omitted by the debtor which was never voluntarily disclosed to the court.    

The Coastal Plains  court distinguished its ruling from Ryan Operations G.P. v. Santium – 

Midwest Lumber Co., 81 F.3d 355 (3rd Cir. 1996).    In Ryan the court ruled there was no 

bad faith because the  debtor’s actions subsequent to filing its schedules, including 

obtaining authorization from the bankruptcy court to pursue the claims, were inconsistent 

with an intent to deliberately conceal them.    Ryan at 364 - 365.    This suggests there is 

no intent to conceal an asset if the debtor corrects the record.    In the case at hand, the 

debtor did indeed correct the record by notifying the trustee of the existence of the asset 

before anyone else did. 

18. In Payne v. Wood, 775 F.2d 202 (1985), the Seventh Circuit stated that the 

debtors could not amend their exemptions where they intentionally hid assets from the 

court.    The debtor had testified he deliberately omitted the asset in a misguided effort to 

avoid losing it in the bankruptcy.    Payne at 205.    As noted above, there seem to be no 

reported decisions where a bankruptcy debtor who initially failed to list an asset was 

denied the opportunity to amend his exemptions, where the debtor subsequently 

voluntarily disclosed the asset. 

19. The debtor’s position in this case is further supported by In re Williams, 197 

B.R. 398 (Bky M.D. Ga. 1996).    In Williams the debtor failed to list his age discrimination 

claim from the bankruptcy schedules, then attempted to claim it exempt in his converted 

chapter 7 proceeding after the chapter 13 trustee had objected to confirmation of his 
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plan.    The court allowed the amendment to exemption even though, apparently, it was 

the chapter 13 trustee who discovered to omission by his own efforts.    Williams at 400.    

Instead, the court credited the debtor’s testimony that he did not know he should list the 

asset.   The debtor testified as follows: 

It wasn’t an asset that I knew about.    I didn’t know it would be listed as an 
asset in a chapter 13…. I told my attorney about the asset or the lawsuit 
and that I wanted to pay back all my creditors…. I want you to know that 
the bankruptcy attorney knew about the lawsuit from day one.    Williams 
at 404. 

 
The court therefore was not persuaded that the debtor attempted to conceal his cause of 

action.    Williams at 404.     

 20. In the case at hand, the bankruptcy debtor failed through a combination of 

circumstances to list an important asset in the bankruptcy schedules.    This failure was, 

to put it mildly, regrettable.    Mr. Andresen and Ms. Hanson offer their apologies to the 

trustee, the court, and any other party inconvenienced by the omission.    However, the 

fact remains that the debtor did notify the chapter 7 trustee of the existence of the asset, 

and that is how the trustee learned of its existence.    The administration of this case will 

not be affected by the debtor’s belated disclosure and claim of exemption in the asset 

and that is how the trustee learned of its existence.    The debtor therefore requests that 

the court overrule the trustee’s objection, and that her amendment to exemptions be 

allowed. 
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Respectfully submitted, 
 
 
 
 
July 29, 2004         /e/   Craig W. Andresen   
Date       Craig W. Andresen, #186557 
       Attorney for Debtor 
       2001 Killebrew Dr., Suite 330 
       Bloomington, MN 55425 
       (952) 831-1995 
 
 
 
 

VERIFICATION 
 
 I, Cristina Renee Hanson, the debtor herein, declare under penalty of perjury that 
the foregoing Response, Memorandum, and attached Exhibits are true and correct to the 
best of my knowledge. 
 
 
 
July 29, 2004         /e/   Cristina Renee Hanson  
Date       Debtor 
 
 
 
 

VERIFICATION 
 
 I, Craig W. Andresen, attorney for the debtor, declare under penalty of perjury 
that the foregoing Response and Memorandum are true and correct to the best of my 
knowledge. 
 
 
 
July 29, 2004         /e/   Craig W. Andresen   
Date       Craig W. Andresen, #186557 
       Attorney for Debtor 
 






















































































